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September 13, 2016 
 

The Ute Indian Tribe appreciates the opportunity to provide this testimony to the 
Committee on Natural Resources’ Subcommittee on Federal Lands on H.R. 5780, the Utah 
Public Lands Initiative.  Unfortunately, H.R. 5780 is an attack on our Uintah and Ouray 
Reservation homelands that conflicts with more than 100 years of federal Indian law and policy.  
We respectfully request that the Subcommittee, Committee and House of Representatives not 
take further action on the bill without additional hearings, a full airing of the numerous issues in 
the bill and substantial revisions. 
 
Introduction 

 
The Ute Indian Tribe of the Uintah and Ouray Reservation strongly opposes H.R. 5780, 

the Utah Public Lands Initiative.  The bill is promoted as a local solution to difficult federal land 
management issues in eastern Utah.  Unfortunately, nothing could be further from the truth.  In 
fact, much of H.R. 5780 was built on the back of the Ute Indian Tribe and our 4.5 million acre 
Uintah and Ouray Reservation without our knowledge or consent.  As shown in the attached 
map, overall the bill would affect more than 370,000 acres of within our Reservation.   

 
Most important, the bill proposes to take more than 100,000 acres of our Reservation 

lands for the State of Utah.  This proposal would take federal Indian policy back to the late 
1800’s when Indian land grabs and the taking of tribal resources for the benefit of others was 
common.  This modern day Indian land grab cannot be allowed to stand.  Unprecedented in over 
100 years, Congress and Administration long ago rejected these devastating policies in favor of 
tribal self-determination and restoring and protecting tribal homelands. 

 
Even worse, the proposal to take our lands was developed behind our backs.  After 4 years 

and, apparently, more than 1,200 meetings with stakeholders, the Tribe first learned of this 
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proposal about 8 months ago when a discussion draft of the bill was released on January 20, 
2016.  Over these 4 years, the Congressmen never invited the Tribe to a meeting or came to our 
Reservation to discuss their proposal to take our lands.  In meetings since the discussion draft 
was released, nearly all of the Tribe’s proposals and revisions were rejected.  H.R. 5780 was 
developed without tribal consultation and defies the Federal government’s trust responsibility to 
the Tribe. 

 
The development of H.R. 5780 even defies common sense.  The bill involves 7 counties in 

eastern Utah.  Our 4.5 million acre Reservation overlaps these 7 counties and makes up 26% of 
the total land area covered by the bill.  Representing more that a quarter of these eastern Utah 
lands, the Tribe and our Reservation should have been a major participant in the development of 
any bill to address problems in federal land management.  We were not. 

 
Proposals for moving H.R. 5780 also defy regular order and will not allow for a full airing 

of all the proposals in the bill.  We understand that the Congressmen plan for only one 
Subcommittee hearing on this 215-page bill including about 129 individual land management 
proposals.  Normally each one of these land management proposals, or no more than 3 or 4 at a 
time, would get their own hearing in the Subcommittee.  In addition, the bill includes significant 
proposals for Indian lands and resources and should get a separate hearing before the 
Subcommittee on Indian, Insular and Alaska Native Affairs. 

 
Finally, even the witness table for today’s hearing defies logic.  While the Tribe agrees 

that each of today’s witnesses should be given the opportunity to present their views and 
supports their participation, most of the bill’s key supporters and those most affected are not 
included here.  At the bill’s only hearing the Committee and the Subcommittee should also hear 
from the Ute Indian Tribe and the 7 counties.  The Tribe asks that members of the Committee 
and Subcommittee demand additional hearings and a full airing of the proposals included in H.R. 
5780. 
 
H.R. 5780 is a Modern Day Indian Land Grab 
 

H.R. 5780 is a modern day Indian lands grab.  Not since the late 1800’s has Congress 
authorized the taking of Indian land for the benefit of others.  In the late 1800’s Congress passed 
a series of acts that divided up or allotted tribally held lands to individual Indians.  The primary 
allotment act was the General Allotment Act of 1887.  Tribal lands not assigned to individual 
Indians were to be sold to non-Indians as surplus lands.  The primary effect of the General 
Allotment Act was a reduction in Indian-held land from 138 million acres in 1887 to 48 million 
in 1934. 

 
Recognizing the disastrous effects of the loss of tribal and Indian held lands, Congress 

passed the Indian Reorganization Act of 1934 (IRA).  The IRA ended the allotment of Indian 
lands and restored trust status to remaining Indian lands.  In addition, ever since the passage of 
the IRA, Congress has pursued a policy of tribal self-determination and affirmation of tribal 
authority over lands and resources within Indian reservations. 

 
H.R. 5780 is a return to those failed policies of the late 1800’s.  The Congressmen buried 
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the taking of Indian lands in a section entitled “Innovative Land Management and Recreation 
Development.”  However, even reading this section does little good.  Readers are directed to 
reference a map entitled “State and Federal Land Exchange Map.”  Finally, this map, which does 
not show the boundaries of our Uintah and Ouray Reservation, reveals the taking of more that 
100,000 acres of Reservation lands for the State of Utah.  A return to the failed policies of the 
1800’s is hardly “innovative.” 

 
It is also important to note, that these 100,000 acres inside our Reservation are in an area 

known as the Uintah Basin.  The Uintah Basin is a prolific oil and gas resource that has been 
producing for the past 70 years.  Once described by Utah Territory officials as a “wasteland,” the 
State now seeks Congressional action to diminish our Reservation and take our most valuable 
resources. 
 
Proposal to Restore Tribal Lands  

 
Instead of taking 100,000 acres of our lands for the benefit of others, the Ute Indian Tribe 

asked Congressman Bishop to include a provision in H.R. 5780 that would direct the Secretary 
of the Interior to restore our lands to trust status and management by the Bureau of Indian Affairs 
(BIA).  Currently, these lands are managed by the Bureau of Land Management (BLM) as 
surplus lands within an Indian reservation.  As such, the Secretary should be directed to restore 
our lands under existing authority in Section 3 of the IRA which provides:  
 

The Secretary of the Interior, if he shall find it to be in the public interest, is 
authorized to restore to tribal ownership the remaining surplus lands of any Indian 
reservation heretofore opened, or authorized to be opened, to sale, or any other 
form of disposal by Presidential proclamation, or by any of the public-land laws 
of the United States: … 

 
25 U.S.C. 463(a).  Restoration of these lands to trust status would increase local control, promote 
energy development and help to resolve nearly 100 years of improper federal land management 
stemming from the allotment acts.  This is exactly the kind of proposal that should have been 
included in a bill promoted as “a locally-driven effort to bring resolution and certainty to some of 
the most challenging land disputes in Utah.”  
 
 The 100,000 acres that H.R. 5780 would give to the State is in the eastern half of our 
Reservation that has been mismanaged by the Federal government for more than 100 years.  The 
eastern half of our current Uintah and Ouray Reservation is also known as the Uncompahgre 
Reservation.  The Uncompahgre Reservation was established by President Chester A. Arthur in a 
January 5, 1882 Executive Order.  Like other reservations, the Uncompahgre Reservation was 
subject to acts of Congress attempting to allot reservation lands and provide for non-Indian 
homesteading.  However, as the Tenth Circuit Court of Appeals has conclusively determined, 
these acts never diminished nor disestablished the Uncompahgre Reservation. 
 
 Even though the Uncompahgre Reservation was never diminished nor disestablished, 
over the last 80 years the Bureau of Land Management (BLM) gradually assumed management 
of lands within the Reservation.  First, in 1933, relying on authority applicable to Executive 
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Order reservations, Section 4 of the Act of March 3, 1927 (44 Stat. 1347), the Secretary of the 
Interior set aside most of the Uncompahgre Reservation as a grazing reserve.  Then, under a 
1935 agreement, the grazing reserve was to be jointly managed by the BIA and the BLM for the 
benefit of Indian and non-Indian stockmen.  However, BLM field officers made decision after 
decision benefiting non-Indian stockmen and overrunning our Reservation lands. 
 
 In 1948, Congress passed the Act of March 11, 1948 (62 Stat. 72) to settle tensions 
between Indian and non-Indian grazing interests within the Uncompahgre Grazing Reserve.  This 
Act extended the boundaries of the Uintah and Ouray Reservation to include an area known as 
the Hill Creek Extension.  The Act cancelled the grazing reserve created by the Secretary in 
1933, but did not affect the January 5, 1882 Executive Order setting aside the Uncompahgre 
Reservation.  Nevertheless, BLM moved quickly under the 1948 Act to gain control of most of 
the lands within Uncompahgre Reservation. 
 

BLM’s actions were incorrect.  As the Tenth Circuit Court of Appeals would later hold, 
the 1948 Act “in no way changed the character of the region. In fact, it preserved its Indian 
character.”  Ute Indian Tribe v. Utah, 773 F.2d 1087, 1099 (10th Cir. 1985) (en banc), cert. 
denied, 479 U.S. 994 (1986) (Ute III).  In other words, by revoking the 1933 Order withdrawing 
the Uncompahgre Reservation as a grazing reserve, the 1948 Act returned the lands within the 
Uncompahgre Reservation to their status pre-1933.  The lands were once again surplus lands 
within an Indian Reservation.  Such lands are eligible for restoration to trust status under the 
IRA.  At a minimum, H.R. 5780 should not attempt to legislatively take the very same lands that 
the Tribe is currently seeking to have restored to trust status by the Secretary.   
 
H.R. 5780 Attempts to Overrule 30 Years of 10th Circuit and Supreme Court Case Law 
 
 H.R. 5780 is an attempt to overrule 30 years of litigation in the Tenth Circuit Court of 
Appeals and the Supreme Court.  For 30 years the State of Utah has attempted to challenge the 
boundaries of our Reservation in a series of cases known as Ute Indian Tribe v. Utah.  After yet 
another loss in the State’s endless litigation, the State now asks Congress to legislatively take 
title to Indian lands and take authority over Reservation roads and resources. 
 

The status of the Uncompahgre Reservation was definitively resolved when the United 
States Supreme Court denied certiorari after Ute Indian Tribe v. Utah, 773 F.2d 1087 (10th Cir. 
1985) (en banc), cert. denied, 479 U.S. 994 (1986) (Ute III).  In Ute III, the Tenth Circuit 
analyzed the history of the Uncompahgre Reservation and held “that the opening of the 
Uncompahgre Reservation was never formally or informally negotiated between the federal 
government and the Tribe of Indians [and that t]here was never an understanding on the part of 
the Tribe that they would lose their reservation as a result of the 1897 Act.”  The Court then 
expressly concluded: “Therefore, we hold that the Uncompahgre Reservation has not been 
disestablished or diminished.”  Ute III at 1093.    

 
In both Ute Indian Tribe v. Utah, 114 F.3d 1513 (10th Cir. 1997) (Ute V), and Ute Indian 

Tribe v. Utah, 790 F.3d 1000 (10th Cir. 2015) (Ute VI), the Tenth Circuit reiterated and 
reaffirmed this holding.  In Ute VI, after again reaffirming that the Uncompahgre Reservation 
was neither disestablished nor diminished, the Tenth Circuit bluntly stated: “we hope this 
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opinion will send the same message: that the time has come to respect the peace and repose 
promised by settled decisions.” Ute VI, 790 F.3d at 1013.  Thus, on three separate occasions over 
the past thirty years, the Tenth Circuit held that Congress did NOT take, remove or eliminate the 
Tribe’s title to the land in question.  In addition, the Supreme Court has denied rehearing of these 
cases twice.   

 
H.R. 5780 would conflict with this settled law and attempt to legislatively overrule these 

decisions.  Rather than resolve land management issues, the bill would result in decades more 
litigation.  The bill would also subject the United States to a claim for taking the Tribe’s lands 
and resources without just compensation.  

 
Contrary to the conflict H.R. 5780 would create, the only remaining issue is whether the 

United States holds the Uncompahgre Reservation in fee or in trust for the Tribe.  The Tribe has 
been working with the Department of the Interior regarding this question, and to date the BLM 
has not been able to locate any documentation which transferred the Uncompahgre Reservation 
from trust to fee title.  Until that issue is resolved, it is inappropriate for Congress to attempt to 
transfer any Uncompahgre Reservation lands to the State. 
 
Illegal Transfer of Jurisdiction Over Roads 
 
 In a similar challenge to the Tribe’s Reservation and related tribal jurisdiction, the bill 
proposes to transfer jurisdiction over roads within the Reservation.  In a section deceptively titled 
“Long-Term Travel Management Certainty,” the bill proposes to undermine settled federal law 
regarding the Tribe’s jurisdiction over roads within the exterior boundaries of the Reservation.  
The bill would actually increase uncertainty for jurisdiction over these roads and subject the 
United States to a claim for taking a right-of-way across tribal lands without just compensation. 
 
 As above, authority over these roads was conclusively determined in the Ute Indian Tribe 
v. Utah series of cases.  With regard to the Tribe’s Reservation overlapping Uintah County, the 
Tenth Circuit conclusively determined that that part of the Tribe’s Reservation was neither 
diminished nor disestablished.  Again, the Supreme Court twice refused to rehear this decision.   
 

As a result, that portion of the Reservation is Indian Country as defined by 18 U.S.C. 
1151.  This long-standing criminal statute recognizes federal and tribal jurisdiction over Indian 
Country to the exclusion of state and local governments.     

 
Conflicts with Federally Reserved Indian Water Rights 

 
In numerous places throughout H.R. 5780, the bill conflicts with the Ute Indian Tribe’s 

water rights and federal Indian water rights law generally.  For example, the bill designates 
approximately 69.5 miles of the Green River within the boundary of our Reservation as a “scenic 
river” and approximately 13.34 miles as a “wild river.”  The Tribe is the beneficial owner of this 
portion of the Green River and was never consulted on this designation.  In contrast, the Wild 
and Scenic Rivers Act provides that “lands owned by an Indian tribe ... may not be acquired 
without the consent of the appropriate governing body thereof ....”  16 U.S.C. § 1277(a). We do 
not consent. 
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Further, if the Tribe did consent, we would have to be compensated.  The designation of 

portions of the river as wild and scenic would constitute a taking of the Tribe’s beneficial 
ownership in the riverbed and a taking of the a mile buffer zone on both sides of the river.  The 
Wild and Scenic Rivers Act imposes certain restrictions on water resource projects and certain 
requirements with regard to how the rivers are managed.  We oppose the bill because it will 
likely lead to challenges and limitations to our existing regulatory control over that portion of the 
river.   

 
Overall, we reject any provision in the bill that interferes with our jurisdiction over our 

historic, current, and future reserved water rights, and the authority to administer, regulate, and 
enforce our rights under federal and tribal law.  We oppose any attempts in the bill to place any 
restrictions on our federal and tribal rights as a sovereign to govern and regulate our waters. 

 
In another example, there are provisions related to the bill’s designation of the High 

Uintas Special Management Area and the Ashley Karst National Geologic and Recreation Area 
that require the Secretary to follow the procedural and substantive requirements of State law to 
obtain and hold water rights.  As above, these provisions totally ignore the Tribe’s federally 
recognized reserved water rights, which are held by the United States in trust for the Tribe.  
 
H.R. 5780 Proposes Changes in Management to Reservation Lands without Consultation 
 
 H.R. 5780 also proposes to make land management changes to more than 200,000 acres 
of lands within the Reservation.  Among other things, the bill proposes a “Utility Corridor,” 
“Special Management Areas,” “Wildernesses” and Wilderness Study Areas,” “Recreation Areas” 
within our Reservation.  These changes would directly affect our ability to exercise tribal self-
determination and manage our Reservation lands for the benefit of our members.   
 
Conclusion 
 

Despite 4 years and, apparently, 1200 meetings with stakeholders, the Congressmen 
never discussed these proposals with the Ute Indian Tribe prior to the release of the discussion 
draft in January 20, 2016.  Over these 4 years, the Congressmen never visited our 4.5 million 
acre Reservation in eastern Utah to meet with us, discuss these proposals, and ask the Tribe what 
could be included in the bill to improve federal management of our lands.  Since the release of 
the discussion draft, the Tribe has worked hard to provide proposals that would benefit the Tribe 
as well as the State of Utah.  We have also worked to provide revisions that would make the bill 
consistent with modern federal Indian law.  The vast majority of these proposals and revisions 
were rejected by the Congressmen. 

 
The Ute Indian Tribe opposes H.R. 5780 as a modern day Indian lands grab.  Not since 

the late 1800’s has Congress attempted to take Indian lands for the benefit of others.  H.R. 5780 
attempts to legislatively overrule federal case law and diminish tribal authority.  All of Congress 
should oppose attempts to rollback modern and successful policies that protect Indian lands and 
promote tribal self-determination.  We appreciate the Subcommittee’s consideration of this 
testimony. 
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